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The Harsh Reality of Choosing between Safety and
Housing: Solutions for Victims of Domestic Violence
By Jill Barton*

NAWL has established the annual Selma Moidel Smith Law Student Writing Competition to encourage and reward
original law student writing on issues concerning women and the law. This is the third year of the competition and
we were gratified to receive many superb entries. The winning essay is by Jill Barton, a third year law student at the
University of Missouri-Kansas City.
Selma Moidel Smith, in whose honor the Competition is named, has been an active member of NAWL since 1944.
Smith is the author of NAWLs Centennial History (1999), and recently received NAWLs Lifetime of ServiceAward. She
is a past Western Region Director, State Delegate from California, and chair of numerous NAWL committees. Selma
served two terms as president of the Women Lawyers Association of Los Angeles, and was recently named their first and
only Honorary Life Member. She was also president of the Los Angeles Business Women's Council. In the ABA Senior
Lawyers Division, Selma was appointed the chair of the Editorial Board of Experience magazine (the first woman to
hold that position) and was elected to the governing Council for four years, also serving as chair of several committees
and as NAWL's Liaison to the Division. Selma is a member of the Board of Directors of the California Supreme Court
Historical Society. She was president, and also a Charter Member, of the National Board of the Medical College of
Pennsylvania, which recently honored her at the Board's 50th anniversary.
Selma's career as a general civil practitioner and litigator are recognized in the first and subsequent editions of
Who's Who in American Law and Who's Who of American Women, and also in Who's Who in America, among others.
Her articles on the history of women lawyers have been published in the Women Lawyers Journaland Experience
magazine, and have been posted online by the Stanford Women's Legal History Biography Project (together with
her own biography). Her original research includes the discovery of the first two women members of the ABA (Mary
Grossman and Mary Lathrop), both of whom were vice presidents of NAWL
Selma is also a composer. Many of her 100 piano and instrumental works have been performed by orchestras and at
the National Museum of Women in the Arts. She is listed in the InternationalEncyclopedia of Women Composers.

Introduction
Reuben Thomas began stalking Tanica Lewis after she
broke off their relationship and left him, taking their
two young daughters with her.' Thomas repeatedly
harassed Lewis at work, called her ten times or more
a day, and threatened her life.2 Lewis took all the right
steps to secure her safety. She found a new apartment,
obtained a personal protection order and told her
apartment's management that Thomas was prohibited
from coming near the complex.' Lewis also changed her
work schedule and parking habits, so Thomas could
not catch her on her way to or from work, and she
notified police each time Thomas violated the personal
protection order.' But her efforts were not enough to
keep her home life safe. A few weeks after she moved,
Thomas showed up at Lewis' apartment.5 He threw
bricks to smash through the windows of Lewis' home
and kicked down the door.'
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Lewis immediately called police and reported the
incident to her apartment's management. 7 Authorities
filed criminal charges against Thomas, who was convicted
of home invasion and ordered to pay restitution.8 But the
apartment's management, Northend Village, took aim at
Lewis, issuing her a 30-day notice of eviction because she
allegedly violated the terms of her lease, which made a
tenant liable for any damage resulting from "lack of proper
supervision" of her "guests." The managements repeated
notices to terminate her tenancy forced Lewis and her
two children to leave on March 31, 2006, and move into
a shelter.' Lewis had no other option that was both safe
and affordable. ° When she finally found new housing, it
required her to pay $200 more a month in rent, commute a
farther distance to her job, and pay more for childcare."
The American Civil Liberties Union ("ACLU") filed a
sex discrimination suit on Lewis' behalf charging that the
apartment's policy of evicting domestic violence victims'
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"Congressional

studies have
found a strong
link between
domestic

abuse and
homelessness
and have
recognized
that victims of
domestic violence
are too frequently

based on the actions of their abusers violated the federal Fair
3
Housing Act 2 and Michigan's Civil Rights Act.' Lewis' case
ended with a settlement agreement announced in February
2008,'1 and her case demonstrates the harsh reality faced
by many victims of domestic violence who are forced to
choose between safety and housing.
This article examines current housing protections
available to domestic violence victims and analyzes the
effectiveness and shortcomings of available housing laws
and programs. Part I describes the link between domestic
violence and homelessness and details the Violence Against
Women Act of 2005 and other laws. Part 1Idiscusses the
goals of these protective housing provisions and analyzes
whether these objectives have been accomplished. And Part
III provides a proposal for addressing additional problems
faced by domestic violence victims.

discriminated
against because
of the violence

I. Protections for Domestic Violence Victims

and instability in
their lives."

A. The Link Between Domestic Violence
and Homelessness
Women who are living in poverty and make the difficult
choice to leave their abuser and their home often end up
without a secure place to sleep at night." As a result, victims
of domestic violence often become trapped in their abusive
situations because of housing concerns. A 2003 study of
homeless women in Minnesota, for example, found that
forty-six percent of them reported that they stayed in
abusive relationships because they had nowhere to go, and
others were afraid to call the police on their abusers because
they feared being evicted by a landlord or being turned out
6
onto the streets by the abuser who provided the housing,
leaving them trapped in a dangerous situation. The fears
of domestic violence victims are not unfounded. In 2000,
nearly 300,000 women and children were unable to access
the emergency shelter they needed to escape from domestic
violence. '"
Some landlords enforce policies against domestic
violence victims because they believe it will make their
properties safer. 8 These property managers often point to
zero tolerance policies and federal one-strike rules which
require evictions if any type of criminal activity occurs in
the home.'9 These rules are often stretched to cast blame on
the victims of domestic violence, as demonstrated by Tanica
Lewis' case. 0 Lewis' notice of eviction stated that her "guest
kicked in the apartment door and broke several windows,
causing extensive property damage" and "[dlisrupting the
quiet enjoyment of others."2 ' Also troubling is the fact that
some victims of domestic violence are refused housing

because years of abuse have caused them to have poor
credit, rental and employment histories.22 A 2005 survey
found that fifty percent of U.S. cities identified domestic
violence as a leading cause of homelessness.23 A more
staggering statistic is that ninety-two percent of women
who are homeless also report suffering severe physical or
24
sexual abuse at least once during their lives.
Living in poverty further complicates an already
challenging housing situation for domestic violence
victims. The rate of domestic violence is much higher for
poor women. For example, women with annual household
incomes of less than $7,500 are seven times more likely to
suffer from domestic violence, compared with those who
have annual household incomes of more than $75,000.25

In addition, women who rent are three times more likely
to become the victims of domestic violence than women
who own their own homes. 26 And, women living in
poor neighborhoods are two times more likely to suffer
domestic violence than women living in more affluent
neighborhoods, even if both are in economically distressed
situations.2 7 Although domestic violence affects women in
every social, ethnic and economic circumstance, women
living in poverty will have more complex needs than
women who have more resources readily available to them.
28

A severe shortage of affordable housing makes matters
even worse. More than five million American households
are spending more than half of their income on rent, living
in substandard housing or are doubling up with other
families to be able to pay their rent.29 Housing assistance
programs and shelters are under-funded and insufficient
to meet the growing needs for their services." As a result,
lawmakers and social service providers have tried to develop
solutions focused on the specialized needs of victims of
domestic violence who are living in poverty.

B. Violence Against Women Act and Other Protective
Housing Laws
In the last two decades, federal and state governments have
recognized the housing challenges for victims of domestic
violence and enacted various protections. Congressional
studies have found a strong link between domestic abuse
and homelessness and have recognized that victims of
domestic violence are too frequently discriminated against
because of the violence and instability in their lives."
The Violence Against Women Act ("VAMA'), passed
in 2005, provides protections to women who might
otherwise lose their federal housing and also establishes
remedies and punishments to deal with existing problems.
Originally passed in 1994, reauthorized in 2000 and again
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in 2005, VAWA amends federal programs to help ensure
that women and their children are not refused housing or
evicted because of domestic violence.12 These programs
include public housing and Section 8 voucher programs,
which provide subsidized housing to low-income families
and individuals.
The primary protective housing provisions in Title VI
of VAWA restrict policies that retaliate against domestic
violence victims, provide for additional resources, and
protect victims' confidentiality. These provisions include:
An individual's status as a victim of domestic violence
(which includes dating violence or stalking) cannot be
used as a basis to deny housing or housing assistance or
to terminate a lease.
An incident of domestic violence cannot qualify as an
incident that would invoke federal "one-strike" policies.
The statute states that an incident of actual or threatened
domestic violence does not qualify as a "serious or
repeated violation of the lease" or "good cause for
terminating the assistance, tenancy, or occupancy rights
of the victim."
Housing agencies and landlords accepting Section 8
vouchers are required to honor court orders that address
rights of access to property or control of the property.
Public housing agencies and landlords accepting Section
8 vouchers also may bifurcate a lease to evict an abuser
or terminate the abuser's public assistance, while also
allowing the tenant-victim to remain.
Section 8 vouchers are"portable," meaning that domestic
violence victims are allowed to move when required for
their safety and to keep their public assistance.
To protect the confidentiality of domestic violence
victims, public housing agencies and landlords accepting
Section 8 vouchers may not enter personally-identifying
information into shared databases.33
These protective provisions cover victims of domestic
violence, dating violence and stalking who are tenants in
federal public housing and programs that accept Section
8 vouchers. 4 An individual qualifies as a victim after a
single incident of domestic violence, dating violence or
stalking.3" And all public housing projects and all landlords,
owners and managers who participate in the Section 8
voucher programs are required to comply with VAWA
requirements? 6 In addition, if a state or local law would
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provide greater protection to domestic violence victims,
VAWA requires that landlords comply with the terms of the
more protective provisions. 37
Other laws that provide protections include the federal
Fair HousingAct,which is apart ofthe Civil RightsActof 1968
and prohibits landlords from discriminating on the basis of
sex. 8 The ACLU, which brought the suit on Tanica Lewis'
behalf, used a violation of the Fair Housing Act as a basis for
its lawsuit, but the organization reports that few courts have
addressed whether the Fair Housing Act applies to domestic
violence victims.39 A Vermont federal court in 2005 was the
first to issue a ruling that discriminating against domestic
violence victims represented sex discrimination in violation
of the Fair Housing Act. In Bouley v. Young-Sabourin, the
Vermont court found that the Fair Housing Act provides
protection for tenants when their landlord attempts to evict
them following an incident of domestic violence? ° Other
courts have acknowledged that discrimination against
domestic violence victims is unlawful when it is based on
"gender stereotypes."'" In addition, the ACLU suggests
that
policies that discriminate against domestic violence victims
would likely qualify as unlawful sex discrimination because
of their disparate impact on women. 42
Other laws that offer housing protection to women
include local human rights laws. For instance, the ACLU's
suit on Lewis' behalf also alleged that the landlord's actions
violated Michigan's Civil Rights Act.43 In addition, some
states and municipalities have enacted anti-discrimination
laws that offer more protection than federal statutes
and cover more housing providers than federal housing
agencies and Section 8 landlords. The human rights law
in Washington D.C. offers wide-ranging protection with
broad language. The law prohibits landlords from refusing
to make "reasonable accommodations" that are necessary
to maintain a tenant's confidentiality or to ensure her safe
use of the property." In addition, Washington state law has
a provision that allows victims of domestic violence to sue
landlords if they violate anti-discrimination housing laws
and to recover damages, court costs and attorney's fees. But
some state laws offer protection for landlords as well. For
example, in Oregon, landlords are allowed to terminate
the lease of a domestic violence victim if she allows the
offender onto the property and the safety of other tenants
is in jeopardy.45
Another important provision in many states is the ability
for victims of domestic violence to terminate their lease
before their contractual obligation ends without forfeiting
deposits and prepaid rent and without making themselves
liable for future rental charges. In Colorado, domestic
violence victims may terminate their lease immediately and
pay only the next month's rent without incurring any further
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liability.46 Other states, including New York, allow a victim
to break a lease with as little as ten days' notice.47 Illinois
allows tenants to immediately end their lease with written
notice if a court finds that either the tenant or a member of
the tenant's household faced a "credible, imminent threat"
of domestic or sexual violence.
In addition, most states allow tenants to successfully
defend against a potential eviction if the eviction was
caused by an incident of domestic violence. Much like
the federal protection offered in VAWA, some states have
provisions that allow for the bifurcation of a lease so that
a victim can keep her housing while an alleged abuser is
evicted. In addition to allowing a landlord to bifurcate
leases beginning in 2007, Indiana law also ensures that a
perpetrator who is excluded from housing because of a
court order is still liable for continued lease payments.49
Arkansas law allows landlords to evict a domestic abuse
offender, even if the offender is not named on the lease,
but the law stops short of providing continued housing
for the victims of domestic violence.50

II. Analysis of Effectiveness of VAWA

A. Protective Housing Laws At Work
Since the VAWA was originally passed in 1994, advocates
have praised the law for its effectiveness in addressing many
of the housing needs of victims of domestic violence and
their families. VAWA has effectively brought an end to a long
string of housing abuses and discrimination. As recently as
2002, the U.S. Supreme Court upheld the one-strike policies
of public housing that allowed landlords to evict tenants if
they or their guests were arrested for having guns or drugs
on the property-even if the tenant was unaware that any
criminal activity was taking place.5' The zero-tolerance
policy made no exception for victims of domestic violence
in cases where the charges were dropped or where the
person was found not guilty. Writing for the majority, Chief
Justice Rehnquist presumed that the same external factors
contribute to both drug crimes and domestic violence
crimes and rested his reasoning on the false assumption
that domestic violence is comparable to other crimes.52 In
fact, although domestic abuse is a crime of violence, it is
distinct from other crimes because it is based on power and
control-as opposed to anger or addiction-and it often
happens in the privacy of the abuser's home.53 The ruling
put victims of domestic violence in jeopardy of losing their
housing and provided for no safety net. VAWA now allows
for both the guarantee of housing and the safety netalthough the funding for the latter has fallen short.

B. Protective Housing Laws Fall Short on Funding and
Meeting Other Stated Goals.
Despite the many added protections and resources provided
by VAWA and its state law equivalents, such laws still fall
short in many respects-both in meeting their stated
objectives and in providing the full gamut of protection
that is needed for victims of domestic violence. The most
obvious of these shortcomings is the lack of ftding. The
2005 version of VAWA authorized a stunning $3.3 billion to
support VAWA programs over five years, but the bill merely
sets forth a spending limit. The bill itself does not provide the
much-needed funding. For each of the five years authorized
in the bill, Congress needs to approve legislation that
would appropriate a specific amount for each of the VAWA
programs. And, the bill provides no assurance that Congress
will appropriate the $3.3 billion or any amount at all.' The
struggling economy, Iraq war and budget cuts have yielded
less money for social service programs, including VAWA. s5
President Bush's 2007 budget failed to include enough
funding for many of the VAWA programs and services that
were previously established. As Kerry Hyatt Blomquist, the
legal counsel for the Indiana Coalition Against Domestic
Violence noted, signing the bill into law provided President
Bush "a glorious photo op,"but VAWA cannot be completely
effective until Congress fully funds its programs.57
In many ways, the VAWs social programs pay for
themselves. In the first six years after VAMAs initial passage in
1994, at least $14.8 billion in taxpayer savings was generated
by averting the social costs of domestic abuse. 8 There is
also a greater cost to society when much-needed programs
do not receive the necessary funds. Prisons, courtrooms,
hospital emergency rooms and morgues see added costs
because of domestic violence.59 The federal Centers for
Disease Control reports that the health-related costs for
domestic abuse, including assault, stalking, homicide and
rape committed by intimate partners, are more than $5.8
billion annually.' But there has been no increase in funding
for the much-heralded VAWA since 2003.
One unfunded VAWA grant programs is designed to
foster collaboration between federal and local agencies to
create long-term affordable housing for domestic violence
victims who have lost their homes or who are at risk of
becoming homeless.6' Through the use of partnerships
between housing agencies, victim service providers and
other groups, the grant program is intended to provide
incentives to allow victims of domestic violence to achieve
stable, long-term housing. Programs like these offer longterm solutions by using all available resources instead of
creating temporary fixes and must be funded for domestic
violence victims to recognize that they can escape an abusive
situation and find safe and affordable housing.
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The gross shortage of affordable housing only
complicates a difficult situation for victims of domestic
abuse. VAWA does not provide a domestic violence
victim any guarantee that she will receive housing. Nor
does it give a victim any priority in the long waiting lists
for public housing. Victims of domestic violence are not
necessarily more entitled to the public housing compared
to other people who need it, but because they often stay
in dangerous situations due to a lack of housing, another
solution must be found to meet their needs. In the last
decade, the nation has seen a real estate boom that led to an
increase in housing for people with higher incomes, but the
cost of that growth was an increase in the number of people
who were forced to pay more than half of their incomes on
housing or were forced to the streets. With more than five
million families who are homeless, living in substandard
housing or paying an excessive portion of their income on
housing, the affordable housing crisis must be addressed
simultaneously with domestic abuse.62
Another shortcoming of protective housing laws is
that state laws often offer less protection than the federal
VAWA. Because VAWA only binds federal public housing
agencies and landlords that accept Section 8 vouchers,
,state laws are needed to provide the same protections to
victims of domestic violence on a wider scale. Without
state protections, many victims of domestic abuse would
have little, if any, recourse. In Oregon, for example, state law
provides some protection by allowing victims of domestic
violence to terminate their leases if necessary to ensure
their safety. But it does not offer the additional and muchneeded protection of defending against eviction.63 States
that have modeled their own laws after VAWA come closer
to providing the full gamut of needed protection.
In addition, another pitfall of VAWA and its state law
equivalents is a lack of education-of both the landlords
who are supposed to follow the laws and the tenants who
are supposed to be protected. Many tenants do not know
they have an absolute defense against eviction if the eviction
was caused by an incident of domestic violence. And many
landlords do not know that they cannot deny a rental
application because of a criminal incident in an applicant's
past if that incident is caused by domestic violence. VAWA
contains some provisions that would inform tenants and
public housing agencies of these protections, including
requiring public housing agencies to provide tenants
notice that an incident of domestic violence does not
invoke a one-strike policy and notifying them that victims
are protected through confidentiality provisions. This
information is required to be in the lease and in contracts
between public housing agencies and Section 8 landlords.'
But it is unknown if tenants notice these new rights. Leases
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are notorious for their legalese and excessive length and
many tenants probably sign them without learning of
the new VAWA protections available to them. In addition,
people living in poverty traditionally have less access to
information and would likely be less informed about their
rights under VAWA and similar laws. More information
must reach victims of domestic violence so that they can
take full advantage of the protections available.

"Victims of
domestic
violence are not
necessarily more
entitled to the
public housing
compared to

III. A Proposal for a More Effective Protective Housing
Law for Victims of Domestic Violence Who Live
in Poverty
A proposal for a more effective protective housing law can
be shaped by examining the benefits and shortcomings
of the protective provisions in VAWA and similar state
laws. These provisions have provided valuable tools and
resources for victims of domestic violence, dating violence
and stalking, but they could reach many more victims if
they were broadened. More importantly, the federal VAWA
only holds public housing agencies and Section 8 landlords
accountable. Although state laws reach more housing
providers, private housing policies are also needed to ensure
that all victims of domestic violence receive the protection
needed to ensure their safety and home security.
The best model of this extensive protection is illustrated
by the settlement reached by the ACLU in Tanica Lewis'
lawsuit. The settlement went beyond federal housing laws
by affirmatively providing that tenants who have suffered
from domestic abuse may terminate their leases early. 65 The

settlement also provides that relocation maybe provided for

66
tenants who must flee their homes to ensure their safety.

The relocation assistance can work similarly to the Section
8 voucher portability provided for in VAWA, which allows
tenants to transfer their vouchers to another property.
Large management companies, such as Lewis' landlord,
Management Systems, Inc., can use their extensive property
holdings to offer their tenants the same flexibility. The
ACLU settlement recognized that property management
companies can help a domestic violence victim escape
a dangerous situation by allowing a tenant to transfer a
lease and relocate to another property. This policy allows
a tenant to quickly find safe housing without suffering the
added financial burden of incurring liability for the lease
term and losing security deposits and prepaid rent.
An additional model for providing relocation
assistance can be found in Florida.67 Florida law provides
for one-time payments of up to $1,500 to help victims of
domestic violence relocate. The maximum benefit under
the program is $3,000. To qualify, Florida residents must
meet several requirements, including providing proof that

other people
who need it,
but because
they often stay
in dangerous
situations due to
a lack of housing,,.
another solution
must be found to
meet their needs."
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a domestic violence offense occurred and demonstrating
that the incident was reported to authorities." A statecertified domestic violence center also must certify the
victim's need for the assistance and assert that the victim
is both cooperating with authorities and has developed
a safety plan.7° These requirements would provide the
necessary safeguards to ensure only those who truly need
the assistance would receive the limited funding. A model
protective housing law should include similar provisions
for relocation assistance and the funding for the program.
In addition to this relocation assistance, a model
program should provide for continued financial
assistance where possible as is found in the U.S. territories
of Guam, the Northern Mariana Islands, and the Virgin
Islands.7 In these island nations, for instance, a victim of
domestic violence may maintain possession of a rental
property if it was shared with the offender-while the
offender is evicted.72 The policy works like the VAWA lease
bifurcation provision. But the islands add an additional
requirement that if the offender has a duty to support
the victim or minor children who are living in the rental
housing, the offender could be court ordered to continue
paying the rent. Or, the offender can provide "suitable
alternative housing" through a consent agreement.73
These laws establish a domestic violence victim's ability
to enforce her rights-not only to housing but to the
financial support to which she is legally entitled.
A more obvious way to improve the current protective
housing laws is to provide the fumding. Appropriations for
VAWA have fallen short every year since it was originally
passed in 1994. Under the current VAWA, the authorized
funding has not been provided for innovative prevention
and other programs, including rape crisis centers and
programs that provide assistance to children who witnessed
violence.7 4 One program authorized $10 million for public
housing agencies to create programs to address domestic
violence and allowed for the best practices demonstrated by
the various programs to serve as national models.7"
President Bush's budget for the 2008 fiscal year includes
an impressive $421.6 million for VAWA programs, but that
appropriation falls $406.4 million short of the amount
Congress authorized in 2006.76 More problematic is that
President Bush's budget request proposes putting all
VAWA programs into one block accessible by all programs,
which would sidestep Congress' intent to create separate
programs with their own funding.' The disparity caused
some advocacy groups, such as the National Coalition
Against Domestic Violence, to urge Congress to reject
Bush's proposal. It would be easy for lawmakers to use the
difficult economic times as justification for cutting VAWA
funding. But it is important to note that financial stress only

serves to increase domestic violence, which makes funding
during difficult times even more essential to keep victims of
domestic violence safe.
In addition, a model protective housing program only
works with increased awareness and education of the
requirements and resources available. Any new program
would depend on both housing providers and tenants being
aware of their rights and responsibilities. Some states have
taken the extra step of ensuring this awareness. In Iowa,
legislation is pending that would pay for the creation and
distribution of brochures with information to landlords
and property managers about the dangers of domestic
violence.7" The brochure would also encourage housing
providers to assist victims with relocation when possible.79
Similar efforts should be made to ensure that tenants are
educated about their rights. Providing information on a
wider scale would allow the available assistance to reach
those who need it most.

IV. Conclusion
The protective housing provisions currently in place offer a
great deal of support and resources to low-income victims
of domestic violence, dating violence and stalking. Without
this protection, many more domestic violence victims
and their children would be forced into the objectionable
position of choosing between their own safety and housing.
Not only do laws such as VAWA provide protection against
the discrimination domestic violence victims have suffered
for decades, but they also provide important resources to
help victims achieve long-term stability. The assistance
provided by these laws pays for itself-not only by saving
lives and keeping survivors out of harm's way but also by
reducing the great social costs of domestic violence in the
healthcare, social service and judicial systems.
Before the developments in this area over the last two
decades, many victims were refused public and subsidized
housing or they were unfairly evicted because of the
domestic violence in their lives. Because of this harsh
reality, many victims made the tragic choice of staying in
a dangerous situation so they could hold onto an adequate
place to sleep at night. Much progress has been made, but
advocacy groups, municipalities, states and the federal
government should take on the challenge of creating a
more far-reaching protective housing law. The model
described in this article requires adequate funding for
housing programs as well as additional education for both
landlords and tenants. In addition, this model would ideally
hold private housing providers accountable in the same
way VAWA obligates public housing agencies and Section
8 landlords. And, the proposed housing protections would
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provide the grant money needed to foster collaboration
between social service providers, law enforcement agencies,
municipalities and state governments to create long-term
solutions. Most importantly, the proposed model would
fill gaps in the existing system by providing relocation
assistance, continued financial support and guaranteed

shelter for all domestic violence victims in the short- and
long-term. This model aims to provide every low-income
victim of domestic violence the freedom of choice they
need to escape their dangerous situations. That freedom is
an essential part of the solution to domestic violence.
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